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THE NICARAGUAN MIXED CLAIMS COMMISSION 

The recent adjournment of the Nicaraguan Mixed Claims Commission 
marks the accomplishment of one of the measures suggested by the 
American Government for the financial rehabilitation of Nicaragua, and 
the conclusion of the most comprehensive examination yet made in 
Central America of claims against a government. 

After the fall of the governments of Zelaya and Madriz in Nicaragua, 
the new government which came into power in September, 1910, found^ 
among the many problems awaiting it, a heavy internal debt and an 
enormous mmiber of claims pending against a bankrupt treasury. The 
claims were principally war claims arising in the various civil com- 
motions to which Nicaragua had been a prey, and especially in the 
revolution that had just ended. Further, dm-ing the Zelaya regime, the 
country had been plastered with concessions, which were regarded as 
unconstitutional, illegal and bm-densome monopolies, and of which many 
were held by foreigners. The liquidation of the claims and the cancella- 
tion of illegal concessions were necessary incidents in the task of ame- 
liorating the unf ortimate economic condition of the country. 

Mindful of the advantages derived by the Dominican Republic and 
Cuba from American assistance and suggestions, the new Nicaraguan 
Government applied to the United States for advice as to the most 
efficient method of securing a stable government for Nicaragua, and 
reconstructing the country's finances. After a study of the situation, it 
was determined that Nicaragua should contract a loan for the pm-pose of 
fimding her debt and otherwise promoting the progress of the coimtry. 
It was also determined that claims of all kinds, including those arising 
out of the cancellation of concessions, should be passed on by a mixed 
commission appointed by the Nicaraguan Govermnent in accord with 
the American Government. 

In order to give citizens and foreigners full guarantees, it was pro- 
vided that the commission be composed of a president designated by the 
Department of State of the United States; a Nicaraguan citizen ap- 
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pointed by the Nicaraguan Government; and another member appointed 
by the Nicaraguan Government on the recommendation of the American 
Government. The Nicaraguan commissioner appointed by the Nicara- 
guan Government was Dr. Carlos Cuadra Pasos, a scholarly member of 
the Nicaraguan bar, who had held judicial positions in his country. 
On the recommendation of the American Government, the Government 
of Nicaragua further appointed as commissioner, Mr. Arthur R. Thomp- 
son, a member of the bar of Washington, D. C., who had been Assistant 
United States Attorney before the Spanish Treaty Claims Commission. 
As president of the Commission, the State Department designated 
Judge Otto Schoenrich, of the District Court of Mayaguez, Porto Rico, 
who had had experience in several Latin-American countries. 

The status of the Commission was thus peculiar: while it was tech- 
nically a Nicaraguan court, it was, at the same time, a quasi-international 
tribunal. The rules of procedure which it adopted were similar to those 
followed by other international mixed commissions, and in rendering 
decisions it constantly applied the rules of international law. 

The Commission was provided for by decree of March 29, 1911, and 
two of the appointments were made shortly after, but some time elapsed 
before the third appointment was made, and the regular sessions did not 
begin until the early part of the year 1912. The Commissioners were 
seriously hampered in the performance of their duties by the impossibil- 
ity of obtaining a competent clerical force, and by the constant financial 
troubles of the Nicaraguan Government. Their work was temporarily 
interrupted by the insurrection which broke out in July, 1912. During 
the bombardment of Managua, August 11 to 14, 1912, shells fell around 
the offices of the Commission and induced the Conmiissioners to agree 
upon a recess until the end of the war, several months later. 

The war of 1912 added a new batch of claims, but they were all dis- 
posed of by the end of the year 1914. On January 31, 1915, the Nicara- 
guan Mixed Claims Commission officially passed out of existence. A 
lengthy report of its work was filed with the Nicaraguan Government and 
a copy of the report with the State Department in Washington. 

The total number of cases filed with the Commission was 7,911. Of 
these cases, three were suits entered by the Government of Nicaragua 
against concessionaries who had failed to comply with their contracts, 
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and the other 7,908 cases were claims presented against the Government 
of Nicaragua. 

In the three suits filed by the Government, the annulment of certain 
concessions was requested for non-compliance with conditions, and 
judgment was given by the Commission in favor of the plaintiff. In the 
7,908 claims, the total amount claimed was C$13,808,161.00, and the 
Commission awarded a total of C|l,840,432.31. The figiires are given 
in cordobas, the new money of Nicaragua. A cordoba (C$1.00) is 
equivalent to an American dollar. 

The following table shows the number of claims filed with the Com- 
mission, classified according to the amount claimed: 



CLAIMS FILED WITH THE NICARAGUAN MIXED CLAIMS COMMISSION CLASSIFIED 
ACCORDING TO AMOUNT CLAIMED 



Claims of 


No. of 
claims 


Total claimed 


Total awarded 


C$100 or less 


4,536 

2,072 

501 

787 
12 


C$163,839.13 
488,971.63 
360,005.32 

4,090,517.14 

8,704,827.78 


C$98,210.47 


C$100.01 to C$500 


200,910.59 


C$500.01 to C$1,000 


113,661.33 


C$1,000.01 to C$100,000 

Over C$100,000 


638,294.92 
789,355.00 






Total 


7,908 


C$13,808,161.00 


C$1,840,432.31 







The great majority of claimants were Nicaraguans, but the sums 
claimed by American citizens amounted to more than the claims of all 
other persons together. Details with reference to the nationality of the 
claimants are shown in the table on following page. 

The claims above listed as Nicaraguan claims include one of over 
C$1,235,000, as well as several other large claims, which were presented 
by Nicaraguan corporations, the stock of which was owned entirely by 
foreigners; such claims should therefore rather be regarded as foreign 
claims. From the preceding table, it will be seen that American claim- 
ants received a much smaller sum in proportion to the amount claimed 
than other foreigners or Nicaraguans. The reason for the difference con- 
sisted in the fact that almost all the important American claims were 
based on the cancellation of illegal concessions, and included large items 



THE NICARAGUAN MIXED CLAIMS COMMISSION 



861 



NATIONALITY OP CLAIMANTS IN CLAIMS FILED WITH THE NICAEAGUAN MIXED CLAIMS* 

COMMISSION 



Nationality of claimant 



1 Nicaraguan 

2 British 

3 American 

4 German 

5 Chinese 

6 Italian 

7 Spanish 

8 French 

9 Colombian 

10 Honduran 

11 Turkish 

12 Salvadorian 

13 Costa Rican 

14 Mexican 

15 Dutch 

16 Austro-Hungarian . 

17 Panamanian 

18 Danish 

19 Swiss 

20 Guatemalan 

21 Ecuadorian 

22 Belgian...; 

23 Cuban 

24 Egyptian 

25 Venezuelan 



Total. 



No. of 
claims 



7,491 

149 

66 

34 

28 

25 

21 

20 

17 

13 

9 

7 

5 

4 

4 

3 

3 

2 



7,9 



Total claimed 



C$5,491,533.13 

152,540.56 

7,576,564.13 

49,173.92 

37,796.93 

139,510.97 

135,348.54 

34,834.13 

38,553.52 

12,916.42 

6,417.83 

4,116.14 

42,078,80 

2,736.88 

844.52 

12,205.67 

10,173.80 

640.00 

35,000.00 

16,000.00 

4,192.00 

2,585.59 

1,859.52 

290.00 

248.00 



C$13,808,161.00 



Total awarded 



C$1,217,650.43 

24,426.82 

538,749.71 

16,692.99 

5,565.52 

9,032.31 

2,697.46 

5,958.80 

3,160.00 

682.40 

1,312.83 

497.00 

1,576.00 

257.00 

670.56 

1,174.88 

8,109.60 

150.00 



800.00 
700.00 
200.00 
280.00 

88.00 



C$1,840,432.31 



(NOTE — When a claim belongs to persons of different nationalities, it is classified 
according to the nationality of the largest owner.) 

for estimated future profits, which items were rejected by the Commis- 
sion, while claims of other foreigners and of Nicaraguans were almost in 
their entirety war claims, and in the majority of such cases the question 
was only one of valuation of the losses. 

The greater number of claims was based on losses and damages suf- 
fered during various wars in Nicaragua, but while the number of claims 
based on the cancellation and violation of concessions and contracts was 
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small, their amount exceeded that of the war claims. The following 
table shows the different classes of claims: 

NATURE OF CLAIMS FILED WITH THE NICABAGUAN MIXED CLAIMS COMMISSION 



Nature of claim 


No. of 
claims 


Total claimed 


Total awarded 


War claims of 1893 to 1909 . . . 
War claims of 1909 to 1910 . . . 
War claims of 1912 


181 
5,379 

2,257 

18 

3 

70 


C$755,019.62 
1,495,776.32 
2,050,523.11 

8,813,927.71 

99,712.32 

593,201.92 


C$73,194.65 
495,705.17 
405,766.61 

813,275.00 
250.00 


Cancellation or violation of con- 
cessions and contracts 

Denial of justice 


Miscellaneous 


52,240.88 


Total 


7,908 


C$13,808,161.00 


C$1,840,432.31 



(NOTE — When a claim comprises several items, it is classified according to the 
nature of the most important item.) 

The most important cases submitted to the Commission involved 
concessions and contracts made during the administration of President 
Zelaya. From the study of such concessions, it became evident that 
during this administration vast privileges had been granted, often to 
promoters and adventurers, which clearly violated the spirit and some- 
times the letter of the Constitution of Nicaragua, besides constituting a 
dangerous and harmful surrender of public rights. In some cases, the 
members of the Commission, acting in a semi-official capacity of friendly 
mediators, were able to bring about compromises in which the objection- 
able features of the concessions were eliminated. A number of con- 
cessions were declared lapsed because of failure of the owners to carry 
out the obligations imposed upon them. In certain other cases, can- 
cellations decreed by the Government of Nicaragua on the ground of 
unconstitutionality or illegality, were ratified and damages allowed the 
owners of the concessions where it appeared that they had made ad- 
vances to the Government or were otherwise entitled to indemnity. 

As an example of the far-reaching privileges granted by the Zelaya 
Government, the ice concession may be cited. Under this concession, 
given in 1906, a single company had the exclusive right to manufacture 
ice in the entire Republic of Nicaragua, for a period of fifty years. The 
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company erected a plant at the capital, Managua, which was sufficient 
to provide ice for that city and a few of the nearby towns, but, accord- 
ing to the contract, the remainder of the Republic would have been 
obliged to wait for a commodity so necessary in the tropics until it 
suited the company's convenience to extend its activities to other parts 
of the country. The Government alleged that the concession was 
granted in violation of the constitutional provision which expressly for- 
bade monopolies. The company contended that the concession should 
not be deemed a monopoly, but a temporary privilege protected by the 
constitutional provision which permitted temporary privileges to inven- 
tors and persons introducing new industries. The Commission held that 
the constitutional provisions must be harmonized and applied in the 
light of reason, that the concession was clearly a monopoly prohibited 
by the Constitution, but that the company might continue to manufac- 
ture ice imder the general laws of the country. 

Two other important concessions granted what amounted to an ex- 
clusive right to navigate for twenty-five years two of the principal rivers 
on the east coast of Nicaragua, one of which flowed through a fertile, 
well-developed region, with many plantations. These concessions pro- 
voked great irritation, and were among the causes which brought about 
the revolution that overthrew Zelaya. They were both annulled as 
being contrary to the Constitution and Civil Code of Nicaragua. Two 
other concessions granted the exclusive right in one case for twenty-five 
years and in the other for fifty years, to cut pine timber in a zone larger 
in area than the RepubUc of Salvador, and the contracts were worded 
in such a manner that in practice the development of the entire region 
was made dependent on the will of the owners of the concession. In one 
of these cases a compromise was effected by which sweeping modifica- 
tions were introduced in the contract. The other concession was an- 
nulled. In still other concessions, exclusive mining privileges had been 
granted for long terms of years in enormous areas, in contravention of 
the provisions of the Mining Code. None of these contracts provided 
for adequate compensation for the privileges granted, even had such 
privileges been proper. Concessions which the Nicaraguan Government 
considered complied with and legal, though the terms might be onerous, 
were not brought before the Commission. 
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Of the 7,908 claims filed, 7,817 were based on damages and losses 
suffered in consequence of wars, because of the carrying off of cattle, 
horses, mules, pigs, poultry, saddles, grain, provisions, and every other 
conceivable object which might be of use to an army; the destruction of 
crops, the burning and looting of houses, and other similar damages. 
Most of these claims were filed by Nicaraguan citizens. The laws relat- 
ing to the Commission conferred jurisdiction over all claims which 
originated between the beginning of the administration of President 
Zelaya, July 25, 1893, and the termination of the sessions of the Com- 
mission. During this period, Nicaragua passed through six serious 
revolutions, carried on two wars with Honduras, was once invaded from 
Costa Rica, and suffered other disturbances. Most of the claims arising 
before 1909 had already been investigated by the Goveroment and 
documents of credit extended, and as to the claims of the war of 1909 
to 1910, the Commission's task was facilitated by the reports of local 
"Boards of Exactions," which had made preliminary investigations. 
In practically all of the war claims the evidence either consisted of 
receipts given by military or civil authorities, or was contained in dep- 
ositions rendered before local magistrates under the procedure pro- 
vided by Nicaraguan law. Both kinds of evidence often proved defi- 
cient and unsatisfactory, and gave the Commission considerable trouble. 

In studying the cases, it was observed that many claims were based 
on losses for which the Government, according to the rules of interna- 
tional law, should not be considered responsible. In some cases the 
"Boards of Exactions," and even the War Department had acknowl- 
edged liability for such losses. Many persons made claims for damages 
caused by the projectiles of rifles and artillery during battles, and there 
were many claims for property stolen during a war, although there was 
merely a suspicion that the larceny might have been committed by 
soldiers, and although the stolen property would not admit of use for 
military purposes. The Commission, therefore, at the beginning of its 
sessions, adopted various fundamental rules with reference to the re- 
sponsibility of the Government, and these rules were applied to the 
facts in each case. Although the principles announced slightly relaxed, 
in at least one case, the rules of international law, relating to the lia- 
bility of the Government, they were considerably more rigid than the 
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principles theretofore followed in Nicaragua. The rules so adopted were 
as follows: 

(1) The Government is not responsible for damages suffered during a 
battle, or as a direct consequence of military operations. 

This rule was applied especially in the claims for damages suffered in 
consequence of the battle fought at Pearl Lagoon on July 27, 1910, the 
bombardment of Prinzapolka also in the year 1910, the bombardment of 
Managua, on August 11 to 14, 1912, and the bombardment and battles 
around Masaya during the same war of 1912. Nevertheless, indemnity 
was granted when the damages were inflicted maliciously or without 
military necessity, as were some of those caused by the garrison of the 
fortress of San Francisco in Granada in the final days of the siege in 
August, 1910. 

(2) The Government is not responsible for "lucro cesante" (unac- 
crued or uncollected profits), or indirect damages suffered in business as a 
consequence of war. 

The number of claims of this kind was greater than expected. During 
the war of 1909 to 1910 many cattle ranches had to be abandoned for 
months; some of the losers afterwards claimed the value of the cheese 
which they would have made with the milk they would have obtained 
had there been no war. Various persons claimed the amount of damages 
they suffered in their property or business while they were in the army. 
Others claimed the value of their horses and also the profits they would 
have derived if their horses had not been taken. Of the claimants of the 
war of 1912, there were several who asked for indemnity for the profits 
they failed to make because the corn and other provisions imported by 
them were detained at the port of Corinto while the means of transporta- 
tion to the interior were blocked by the state of war, or for the value of 
com and other grain which was damaged by remaining in storage in 
consequence of the state of war, or for the value of the extra freight they 
were obliged to pay because steamers were unable to discharge in 
Corinto. A number of individuals made claims for "paralyzation of 
their business during the war." The Commission, in commenting on 
these cases, suggested that if indemnity were allowed for such losses no 
treasury would be rich enough to make payment. 
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(3) The Government is not responsible for thefts committed by 
individuals of the army without the knowledge of their chiefs. Never- 
theless, such responsibility may exist if, in consequence of unjustified 
orders of the chiefs, the owners of the property were obliged to abandon 
it and leave it exposed to being stolen, or if, after the thefts were com- 
mitted, complaint was made and the chiefs refused to make the proper 
investigation. 

Many claimants believed that any deed done by any individual of the 
army, although it might be a crime committed in contravention of all 
laws and orders, created liability for the Governotnent, every soldier 
being thus converted into a fully authorized representative of the 
Government. The result was that claims were made for jewelry, articles 
of personal adornment, women's clothing and many other objects which 
could not serve for military purposes and which were stolen by soldiers 
or civilians dm-ing campaigns. The Commission rejected such claims 
unless it was proved that some officer had knowledge of the depredations 
and abetted them or did not try to avoid them, which unfortunately 
happened only too often. In the same manner the Commission, as a 
general rule, rejected the claims for looting committed by ungovernable 
soldiery in the capture of a town. For damages suffered during the 
looting of Masaya on October 4, 1912, 129 claims were filed, for over 
C$440,000, and for the looting which took place a few days before in 
Jinotepe, there were thirty-five claims, which amoimted to C$107,000; 
these claims were all rejected. 

(4) In case of the taking of animals or effects which might be useful to 
the army, it is necessary, in order to make the Government responsible, 
to present receipts of competent officials or chiefs, or prove that the 
animals or effects were taken by the order of a civil authority or mil- 
itary chief. Nevertheless, if the fact of such taking of animals or effects 
is proved, the Commission may award damages even without proof of 
superior orders if the War Department or a Board of Exactions has 
admitted responsibility on the part of the Government. 

In trying to apply this rule, the Commission was beset with difficul- 
ties. In many cases the patrols which went out to capture cattle and 
horses were composed of private soldiers without chiefs and who, even 
if they had desired to give receipts, could not have done so, as they did 
not know how to write. In other cases the chiefs roughly refused to give 
any kind of receipt or paper, and at times even threatened or beat per- 
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sons who dared to ask for receipts. On many occasions all the employees 
of a plantation were imprisoned and the troops carried off everything 
they found. As a general rule, the Nicaraguan armies do not depend 
upon a central commissary, but support themselves with whatever they 
can find in the region where they operate, and thus there was an enor- 
mous number of claims for cattle and objects taken by the army, many 
of such claims being filed directly with the Commission without having 
been reviewed by Boards of Exactions or the War Department. In 
practice and in order to avoid injustice to many poor claimants, the 
Commission was obliged to modify its rule and award indemnity in cases 
where it was probable that the property taken was utilized by the army, 
even though there was no proof of superior orders. 

(5) Save in exceptional cases, the values will be accepted which are 
stated in the receipts given by military providing boards {Juntas Pro- 
veedoras Militares), and by military chiefs. When no value is stated, the 
following prices, adopted by the War Department, will be paid ; 

(Here follows a list of prices to be paid for cows, oxen, horses, mules, 
saddles, etc.) 

Different price-lists were made for different provinces and for different 
wars. The prices applied were very low, but not more so than the prices 
already applied by the War Department. It was necessary to adopt 
some provision of this kind, as well because of the weakness of the 
evidence as because of the enormous number of claims, the high amounts 
claimed, and the probability that the Government would have only 
limited funds to devote to payment. There were few complaints on 
account of the valuations made by the Commission. Poor persons, who 
constituted a great majority of the claimants, were generally glad to 
receive anything at all. Almost the only persons who complained were 
claimants in affluent circumstances, and it was curious to observe that 
the richer the claimant, the more he insisted on being paid the full value 
at which he calculated his losses. 

(6) The Government is not responsible to a soldier for arms or other 
effects taken from him in case of capture. 

(7) Indemnity will not be paid for the taking of arms of private per- 
sons unless it is clearly proved that the claimant was entitled to bear or 
have them. 

(8) The Government is not responsible for damage done to property 
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or for property taken by insurgents in revolutionary uprisings which 
were unsuccessful. 

The last rule was applied several times with reference to damages 
caused by the unsuccessful revolution of 1903, and by other revolution- 
ary disturbances, and with reference to the claims of persons who de- 
manded that the state indemnify them for all the expenditures which 
they incurred during many years in their efforts to overthrow President 
Zelaya. The Commission pointed out that such claims were not only 
completely at variance with the principles of law, but that payment would 
be a dangerous precedent for the future. There was an exception, 
nevertheless, relating to the damages caused by the insurgents of 1912 
to the property of persons who remained loyal to the Government, and 
also in the case of damages caused by the insurgents of 1896, these excep- 
tions being established by special laws of the Nicaraguan Congress. 

A number of claimants contended that the rules of international law 
were not applicable to Nicaragua, and especially not to its civil commo- 
tions. The Commission decided that the rules of international law form 
a part of the body of laws of every civilized nation, that such rules 
define the rights, duties, and responsibilities of governments, in cases of 
foreign war or invasion, and that they are also of general application to 
civil wars, especially when such wars attain the character and magni- 
tude of some which have occurred in late years in Nicaragua. 

A number of claims filled with the Commission were based in whole or 
in part on alleged denial of justice by the courts or authorities of the 
Republic. No claim of this kind was sufficiently proven and they were 
all rejected, with the exception of one in which a small sum was awarded 
for unlawful imprisonment. 

Besides the claims for cancellation and violation of concessions and 
contracts, the war claims and claims for denial of justice, other claims 
were filed, based on every conceivable groimd. Many set forth alleged 
illegal or arbitrary acts committed by the authorities of the Government 
of Zelaya. Some claims were presented for expulsion from the country, 
others for confiscation or illegal seizure of properties, others for death 
illegally caused by agents of the Government, others for customs bonds 
and other documents of credit issued by authorities of the Government, 
others for false imprisonment, others for services rendered to the present 
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or former governments, etc. In many cases it happened that a single 
claim comprised the most diverse items. Occasionally claim was made 
for damages suffered in various wars, for arbitrary acts of authorities, for 
money loaned the Government, and for other causes. In the tables 
above given, a claim comprising more than one item is classified accord- 
ing to the nature of its most important item. 

One of the most interesting of the miscellaneous claims was filed by 
the Bishop of Nicaragua, for violation of the concordat entered into by 
the Holy See and the RepubUc of Nicaragua in the year 1861. The 
Commission adopted the opinion of Blimtschli, and held that a concordat 
cannot be regarded as an international treaty, but should be considered 
a temporary arrangement, which ceases to bind the contracting parties 
from the time one of them declines to respect it. The Bishop was, how- 
ever, allowed the amount of his unpaid salary which fell due while the 
concordat was still in force. 

The proceedings of the Commission were all in the Spanish' language 
and scarcely a half-dozen of the judgments have been translated into 
English. It is remarkable that all the judgments were rendered by 
unanimity of votes of the Commission. This was due in great measure 
to the method of adopting, at the first session, the general rules above 
set forth with regard to liability of the Government, and applying these 
rules in the various cases. 

The original judgments were turned over to the Nicaraguan Govern- 
ment, and copies thereof have been filed in the State Department at 
Washington. Owing to the financial difficulties of Nicaragua, the 
judgments have not been published in printed form. 

When the Commission was organized, it was planned to pay the 
awards out of the proceeds of a loan which the Government contem- 
plated making. No adequate loan has been possible, however, owing to 
the failure of the United States Senate to ratify the Nicaraguan treaty, 
and no payments have been made, with the exception of the sum of 
C$158,548, which was turned over to the Commission and used for the 
settlement of 4,618 of the smallest awards. 

The Nicaraguan Government accepted the awards of the Mixed 
Commission as binding judgments, and has expressed its high apprecia- 
tion of the Commission's work. Otto Schoenrioh. 



